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STATEMENT OF INTEREST

The Association on American Indian Affairs (AAIA) is an 82 year old
Indian advocacy organization located in South Dakota and Maryland and
governed by an all-Native American Board of Directors. The Association
began its active involvement in Indian child welfare issues in 1967 and for
many years was the only national organizatibn active in confronting the
crisis in Indian child welfare. AAITA studies were prominently mentioned in
committee reports pertaining to the enactment of the Indian Child Welfare
Act and, at the invitation of Congress, AAIA. was closely involved in the
drafting of the Act. _Since 1978, the Association has continued to work Wiﬂl
tribes to implemeﬁt the Aét, including the negotiation of tribal-state
agreements to bettér serve Indian childrén, training for tribal and state
employees and officials about Indian child welfare, and legal assistance in
contested cases.

The National Indian Child Welfare Association (NICWA) began in
1987. NICWA is a private, non-profit membership organization based in
Portland, Oregon which is dedicated to the wéll-being of American Indian
children and families. Its members include tribes, individuals, both Indiqn
and non-Indian, and private organizations froén around the United Statc;s

concerned with Indian child and family issues. NICWA is a national voice




for American Indian children and families, and as such, is deeply involved in
promoting compliénce with the Indian Child Welfare Act. NICWA does
this through its program activities to train tribal, state and private agency
social workers on the Indian Child Welfare Act, provide assistance with
child welfare program development to tribal governments and facilitate
information sharing 611 critical public policies.that affect American Indian
children and families. Its primary constituencies are tribal governments,
urban Indian social service programs and, in particular, the frontline staff
who work with Indian children and families. NICWA is the only Native
American organization focused specifically on issues of child abuse and
neglect and tribal capacity to pfevent and fespond effectively to these
problems.

Tanana Chiefs Conference (TCC) is a tribal consortium organized as
an Alaska non-profit corporation. TCC represents 42 Athabascan tribal
entities including 37 federally recognized Athabascan tribes throughout
Interior Alaska. TCC actively supports the developrhent of fair and effective
tribal courts throughout its extensive geogré;phical region. TCC also
provides technical assistance to its member tribes for the operation and
improvement of existing tribal courts. TCC repfesents tribes within a Publi;;

Law 83-280 jurisdiction—Alaska. As such, the interests of TCC and its




member tribes necessarily will be impacted by the decision of this Court n
settling jurisdictional matters under the Indian Child Welfare Act in a Public

Law 280 state,
ARGUMENT

THE INDIAN CHILD WELFARE ACT (ICWA) DID NOT GRANT
JURISDICTION TO PUBLIC LAW 280 STATES OVER
INVOLUNTARY CHILD CUSTODY PROCEEDINGS

In the District Court decision, the trial judge correctly concluded that
Public Law 83-280 (hereinafter “P.L. 280”) did not grant the state of
California jurisdiction over involuntary child cgstody proceedings. Doe v.
Mann, 285 F.Supp.2d. 1229, 1235-1237 (N.D.Cal. 2003). Ho%vever, she
concluded that such a holding would “undermine the ICWA statutory
scheme, making its provisions illogical.” Id. at 1237. Thus, based upon her
analysis of ICWA, she ruled that the state of California had jurisdiction over
involuntary child custody proceedings, absent a reassumption of exclusive
jurisdiction by the tribe pursuant to 25 U.S.C. 1918. Id. at 1239. In essence,
she ruled that in enacting ICWA, Congress’ intent was fo expand state
jurisdiction to an area not covered by P.L. 280. Such a reading of the ICWA
flies in the face of the clear intent of ICWA to ﬁanow state jurisdiction and

expand tribal jurisdiction. If is also inconsistent with the legislative history




underlying the relevant sections — sections 101(a) [25 U.S.C. 1911(a)] and
108 [25 U.S.C. 1918].

The Indian Child Welfare Act was enacted in 1978. 25 U.S.C. 1901
et seq. The ICWA “was the product of rising concern in the mid-1970s
over the consequences to Indian children, Indian families and Indian tribes
of abusive child welfare practices that resulted in the separatioh of large
numbers of Indian children from their families and tribes through adoption

or foster care placement, usually in non-Indian homes.” Mississippi Band of

Choctaw Indians v. Holyfield, 490 U.S. 30, 32 (1988). The evidence

presented before Congress revealed that “25-35% of Indian children had
been separated from their families and placed: in foster homes, adopti{re
homes or institutions.” Id.

Studies by the Association on American Indian Affairs (AAIA) had
reported that Indian children were placed in foster care far more frequently
than non-Indian children. This was trae of all 19 states surveyed, 7 of which
were P.L. 280 states, with Indian placement rates ranging from 2.4 times the
non-Indian rate in New Mexico to 22.4 times rate in South Dakota.  The
percentage of Indian children placed in non-Indian foster homes in those states
that reported this infon“natlion ranged from 53% 1n Wyoming to 97% in New

York. Hearing on S. 1214 before the Select Committee on Indian Affairs,




United States Senate, 95th Cong., 1st Sess. (1977) at 539 (hereinafter “1977
Senate Hearing™).
Moreover, “[tlhe adoption rate of Indian children was eight times that of

non-Indian children [and] [a]pproximately 90% of the Indian placements were

in non-Indian homes.”. Holyfield, supra, 490 U.S. at 33. All but one of the

states surveyed also had a greater rate of Indian children placed for adoption
than was the case for non-Indians. The Indian adoption rate in the most
extreme case -- the State of Washington (a P.L. 280 state) -- was 18.8 times the
non-Indian rate. 1977 Senate Hearing, supra, at 539. The percentage of
Indian children placed in non-Indian adoptive homes ranged from 69% in
Washington to 97% in Minnesota (also a P.L. 280 state). Id. at 537-603.
Congre.ss found that this extraordinary and unwarranted rate of
placement in out-of-home non-Indian households was not in the best interests
of Indian tribes, families and children. In enacting ICWA, Congress was
concerned about both the “impact on the tribes themselves of the large
numbers of children adopted by non-Indians ... [and] the detrimental impact on

the children themselves of such placements outside their culture.” See

Holvfield, supra, 490 U.S. at 49-50. Congress noted that “[rlemoval of
Indian children from their cultural setting seriously ='impaci:s on long-term tribal

survival and has damaging social and psychological impact on many




individual Indian children.” Id. at 50 quoting from findings of Congress'
American Indian Policy Review Commission reprinted in United States
Senate Report 597, 95th Cong., 1st Sess. (1977) (hereinafter “S. Rep. 95-
5977) at 52,

Congress determined that a large part of the cause for this Indian child
welfare crisis which was devastating Indian tribes, éhildr.en and families rested
with State agencies and courts. Congress found that “tﬁe States, exercising
their recognized jurisdiction over Indian child custody proceedings through
administrative aﬁd judicial bodies, have often failed to recognize the essential
tribal relations of Indian people and the cultural and social standards prevailing
in Indian communities and families.” 23 USC. 1901(5). The House
Committee Report specifically recognized “...the failure of State ‘officials,
agencies, and procedures to take into account the special problems and
circumstances of the Indian families and the legitimate interest of the Indian
tribe in preserving and protecting the Indian family as the wellspring of its
own future.” House Report 1386, 95th Cong., 2nd Sess. (1978) (hereinafter

“H.Rep. 95-1386”) at 19; cited in Holvfield, supra, 490 U.S. at 45, n. 18. See

also statement by Rep. Morris Udall, House sponsor of the ICWA, to the effect
that *““state courts and agencies and their pmcedureé share a large part of the

responsibility' for crisis threatening 'the future and integrity of Indian tribes




- and Indian families.” Holyfield, supra, 490 U.S. at 45, n.18. State systems

operated in virtually an unfettered fashion. As Cong. Robert Lagomarsino,
Republican co-sponsor of the ICWA stated in explaining his support for the
ICWA, “[glenerally there are no requirements for responsible tribal authorities
to be consulted about or even informed of child removal actions by nontribal
government or private agents.” 124 Cong.Rec. H12849 {(Oct. 14, 1978). The
result of this systemic failure was summarized in the House Report as follows:
(1)...many social workers, ignorant of Indian cultural values and social
norms, make decisions that are wholly inappropriate in the context of

Indian family life and so they frequently discover neglect or
abandonment where none exists.

(2) The decision to take Indian children from their natural homes is, in.
most cases, carried out without due process of law...Many cases do not
go through an adjudicatory process at all, since the voluntary waiver of
parental rights is a device widely employed by social workers to gain
custody of children. Because of the availability of waivers and because
a great number of Indian parents depend on welfare payments for
survival, they are exposed to the sometimes coercive arguments of
welfare departments.

(3)...agencies established to place children have an incentive to find
children to place.

H. Rep. 95-1386, supra, at 10-12,
For these reasoms, the primary mechanism utilized by Congress to
address this crisis was to “curtail state authority”iand to strengthen tribal

authority over child welfare matters. Holvfield, supra, 490 U.S. at 45, n. 17.

The ICWA ““is based upoil the fundamental assumption that it is in the
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child’s best interest that its relationship to the tribe be protected...”” Id. at
37. Thus, the Act recognizes exclusive tribal jurisdiction over reservation
resident or domiciled Indian children, except in limited circumstances, 25
U.S.C. 1911(a), provides for the transfer of off-reservation state court
proceed.ings to tribal court, absent parental objectibn or good cause to the
contrary, 25 U.S.C. 1911(b), recognizes the right of Indian tribes to intervene
in state court, 25 U.S.C. 191 1(c), requires state courts to accord full faith and
credit to tribal public acts, records and court judgments, 25 U.S.C. 1911(d),
requires notice to Indian tribes by state courts, 25 U.S.C. 1912(a), provides
Indian tribes with the right to challenge and invalidate state placements that do
. not conform with certain of the Act's requirementé, 25 U.S.C. 1914, and
'_ recognizes, as a matter of federal law, tribally-established placement
preferences for state placements of off-reservation Indian children. 25 U.S.C'.
| 1915(c).

Moreover, the ICWA includes a number of other provisions which are
designed to keep families together or ensure placement with extend¢d family
or tribal members. These provisions also directly or indirectly serve to

- protect the relationship between the tribe and tribal children. Thus, the Act
establishes stringent substéntive standards for iinvoiuntary foster care

placement of an Indian child or termination of an Indian parent's parental




rights, 25 U.S.C. 1912(e) and (f), requires (absent a different tribal standard)
that adoptive placements of Indian children under state law be made
preferentially with the child's extended family, other members of the Indian
child's tribe or other Indian families, in that order, absent good cause, 25
- US.C. 1915(a), requires (absent a different tribal standard) that foster care
: placements of Indian children under state law be made preferentiaﬂy with
the child's extended family, a tribally-licensed foster home, an Indian foster
home licensed by a non-Indian enfity or a tribally-approved or Indian-
operated facility, in that order, absent good cause, 25 U.S.C. 1915(b), and
| requ.ires the cultural and social standards of the Indian community to be
applied in meeting the placement preferences. 25 U..S.C. 1915(d). The Act
also requires active efforts to provide remedial and rehabilitative services
before a child may be removed from his or her family (except in emergency
situations), 25 U.S.C. 1912(d) and 1922, provides procedures governing
voluntary relinquishments, 25 U.S.C. 1913, provides access to tribes and
adoptees to certain state records, 25 U.S.C. 1912(c), 1915(e), 1917 and
1951(b), and authorizes tribal;-state agreements on child welfare. 25 U.S.C.
1919,
Notwithstanding this cfear legislative intent tol expand tribal authority

and limit state authority, the District Court judge interpreted ICWA’s




provisions in a way that resulted in a hoIding. that ICWA expanded state
jurisdiction in P.L. 280 states beyond that accorded to states by P. L. 280
itself’ — which, unlike ICWA, was a law specifically designed to increase
state jurisdiction. Yet, the child welfare practices of P.L. 280 states,
“including Califomia,.were a prominent part of the législative history of the
ICWA. The studies of AAIA that served as part lof the impetus for the
enactment of ICWA included statistics about seven P.L. 280 states, whose
performance as a whole was similar to that of non-P.L. 280 states. 1977
Senate Hearing, supra, at 537-603. Moreover, numerous tribal wimessgs
from P.L. 280 states testified at Congressional hearings about how the Indian
;_child welfare crisis was affecting their tribes and communities. See “Indian
:Child Welfare Progfam”, Hearings before the Subcommittee on Indian
Affairs, Committee on Interior and Insular Affairs, United States Senate,
93" Cong., 2d Sess. (1974) at 116-120 (Testimony of Mel Sampson,
Northwest Affiliated. Tribes accompanied by Louie Cloud, Vice-Chairman,
Yakima Tribal Council and incorpdrates prepared statement of Roger Jim,
Sr., Yakima Tribal Councilman and President, Affiliated Tribes of
Northwest Indians), 161-177 (Testimony of Michael VChosa, Administrative
Assistant, American Indian Child Placement and ]jevelopment Prograrﬁ,

Milwaukee, Wisconsin, Betty Jack, Chairman of the Board for that program
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and Victoria Gokee,. Red CIliff Reservation and Director of that program),
223-230 (Testimony of Mel Tonasket, NCAI President from Confederated
Tribes of the Colville Indian Reservation, discussing circumstances at
Colville and in Washington) and 367-379 (Testimony of William Blackweﬁ,
Grand Portage Ojibwa Band, and Thomas Peacock, Fond du Lac President
and Director, Indian Youth Program, Duluth, Minn.)# 1977 Senate Hearing,
supra, at 76-93 (Testimony of Goldie Dennie, Director of Social Services,
Quinault Nation), 163-168 (Testimony of Ramona Bennett, Chairwoman,
Puyallup Tribe), 191-192 (Testimony of Faye LaPointe, Coordinator,
Tacoma Indian Center), 261-272 (prepared statement of Virgil Gunn,
;Chairma'n, Health, Education & Welfare Committee, Confederated Tribes,
Colville), 273-275 (prepared statement, Yakima Indian Nation), 280-283
(prepared statement of Nez Perce Tribal Executive Committee and Allen
Slickpoo, Chairman, Health, Education & Welfare Committee), 284-288,
(prepared statement, Oneida Tribe of Indians of Wisconsin, Inc.), 290
(prepared statement of Goldie Denny for Quinault Indian Nation), 300-306,
(prepared statement, Scattle Indian Center) and 309-3 i2 (prepared statement
of Mauneluk Association); Hearings on S. 1214 before the Subcommittee on
Indian Affairs and Public LaI;ds of the House Comfrﬁtteé on Interior and

Insular Affairs, 95" Cong., 2d. Sess. (1978) at 65-74 (hereinafter “1978
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House Hearings”) (Testimony of Goldie Denny, Director of Social Services,
Quinault Indian Nation), 76-77 (Testimony of Mel Sampson, Chairman,
Health, Education & Welfare Committee, Yakima Indian Nation), 77—79.
(Testimony of Faye LaPointe, Coordinator of Social Services, Puyallup
Tribe), 107-112 (Testimony of Vera Harris, Acting Director, Tsapah Child
Placement Agency, Washington and Elizabeth Cagey, Tacoma Indian
Center), 152-156 (Testimony of Trilby Beauprey, Director, Alternative
Living Arrangements Program, Great Lakes Inter-Tribal Council, Inc.,
Wisconsin), 203-206 (prepared statement of Faye LaPointe), 209-211
(prepared statement of Tacoma Indian Center) and 262-273 (prepared
étatement of Trilby Beauprey). In fact, both Congressional members and
committees took note of child welfare practices in P.L. 280 states in their
deliberations. See, g.g., 124 Cong. Rec. 12849 (Oct. 14, 1978) (remarks of
Cong. Lagomarsino describing Wisconsin’s Indian child welfare practices)
and H.Rep. 95-1386, supra, at 9. Thus, Congress’ findings in 25 U.S.C.
1901(4) and (5) that the States have failed to recognize Indian tribal relations
and social and cultural standafds and that an alarming high percentage of
children had been removed by non-tribal agencies and; placed in non-Indian
foster and adoptive homes Werc—; just as applicable to PL 280 states as they

were for non-P.L. 280 states.
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The District Court judge reached her erroneous conclusion that the
ICWA intended to recognize state jurisdiction over involuntary child
custody proceedings in P.L. 280 states, absent tribal reassumption of
jurisdiction, through an analysis of 25 U.S.C. 1911(a) and 1918 and
reference to two letters from the Departments of Justice and Interior, 25

U.S.C. 1911(a) provides that:

An Indian tribe shall have jurisdiction exclusive as to any State over
any child custody proceeding involving an Indian child who resides or
is domiciled within the reservation of such tribe, except where such
jurisdiction is otherwise vested in the State by existing Federal law.
Where an Indian child is a ward of a tribal court, the Indian tribe shall
retain exclusive jurisdiction, notwithstanding the residence or
domicile of the child. ‘ '

25 U.S.C. 1918 provides a process whereby tribes may petition to reassﬁme
jurisdiction over Indian child custody proceedings in any case where a Staté has
obtained jurisdiction pursuant to some federal law, including P.L. 280. Her
- reasoning was essentially that: (1) if Congress was recognizing that tribes
already have exclusive jurisdiction over “more difficult and resource-intensive”
involuntary child custody proceedings, it would have: been “illogical” for
Congress to force tribes to petition for reassumption under 1918 before they
could exercise jurisdiction over “the few child custody pioceeciings that could
be understood as private civil actions, such as private adoptions”, and (2)
Congress was concerned about the feasibility of tribal jur:isdictioﬁ and thus

13




created the section 1918 process to address this concern.  Doe v. Manr_i, supra,
285 F.Supp.2d at 1238-1239.

An understanding of the derivation of sections 1911(a) and 1918, as well
as legislative history pertaining to the Department of Interior and Justice letters,
clearly reveals that the Judge’s analysis was in error — particularly given the
strong presumption against state jurisdiction in [CWA. thaf she had to overcdme
to make a finding that the ICWA actually had the effect of expanding the
jurisdiction of P.L. 280 states.

The exception in section 1911(a) was first added to the ICWA by the
House Committee on Interior and Insular Affairs during its markup and
aﬁproval of HR. 12533. H. Rep. 95-1386, supra, ét 3. Although, the
Eegislative history of this Committee amendment does not elaborate the intent,
1d. at 21, Congress’s purpose can be understood from a review of the overall
history of section 1911(a) and the context mthm which the exception wﬁs
added.

In the 95th Congress, the ICWA was first introduced on April 1, 1977.
Section 101(a) of this bill [S. 1214] provided for tribal exclusive jurisdiction
over the placement of Indian children “residing” within an Indian reservation
where a tribal court existed. i?or an Indian child “fesid[ing]” within a

reservation not having a tribal court or “domiciled” within an Indian reservation,

14




Section 101(b) provided for State court jurisdiction only if the Indian child’s
tribe received notice of, and was afforded the right to intervene in, the child
placement proceeding. The bill did not include any special provisions for tribes
located in P.L. 280 States. Section 101(a) and (b) applied to all tribes.
Therefore, ail tribes, including those in P.L. 280 States,. were recognized as
having exclusive jurisdiction over the voluntary or invoiuntary piacement‘of
their reservation-resident children while State jurisdiction was extended to the
placement of children of tribes in both P.1.. 280 States and non-P.L. 280 States
where the child was domiciled on a reservation or where the child resided on a
reservation not having a tribal court. 1977 Senate Hearihg, supra, at 7-8; see
als;) 123 Cong. Rec. S5332-5333 (April 1, 1977). |

The Select Committee on Indian Affairs reported S. 1214 on November
3, 1977. S. Rep. 95-597, supra. The Senate passed the measure on November
4, 1977 without amendment. 123 Cong. Rec. S18874-S18877 (November 4,
1977). In the Senate-passed version of the ICWA, section 102(a) retained tribal
exclusive jurisdiction over the placement of reservation-resident Indian children
where a tribal court existed, but recognized “State agency” authority to
temporarily remove Indian children faced with an “immediate threat to the[ir]
emotional or physical Well-being.’; However, tribal exclusive Jurisdiction over

placement was protected even in the case of “[tJemporary removals beyond the

15




boundaries of a reservation.” S. Rep. 95-597, supra, at 3-4; see also 123 Cong,.
Rec. S18874-18875 (November 4, 1977).

With respect to children domiciled on an indian reservation where the
tribe “possesses but does not exercise jurisdictioﬁ over child welfare matters,”
the State (except in emergency circumstances) had juris.diction only where
jurisdiction was transferred to the state pursuant to a trit-)al—state' agreemenf.
Where no agreement existed, the federal government was charged with the
responsibility to protect such children. Id.

Thus, this 1977 Senate-passed measure recognized tribal exclusive
Jumsdlctlon over voluntary and involuntary placements Involvmg reservation-
reszdent or domiciled Indian children in both P.L. 280 states and non-P.L. 280
states. In essence, it would have displaced much of the State concurrent
jurisdiction over private or voluntary terminations of parental rights and foster
care or adoptive placements that P.L. 280 otherwise provided and, instead, made
these voluntary proceedings subject to exclusive tribal jurisdiction.!

On April 18, 1978, the House Subcommittee on Indian Affairs of the
House Interior and Insular Affairs Committee amended ana reported S. 1214,

The reported bill was introduced as H.R. 12533 on May 3, 1978. 124

! Under S, 1214, as passed, P.L. 280 State concurrent jurisdiction over these
types of voluntary or private proceedings was not. displaced when
individuals alone were involved, i.e., when no “nontribal public or private
agency” was involved.

i6




Cong.Rec. H3560-3562 (May 3, 1978); H.Rep. 95-1386, supra, at 28. Section
101(a) of this bill simply provided: “An Indian tribe shall have jurisdiction
exclusive as to any State over any placement of an Indian child who resides on

2 This text was similar in

or is domiciled within the reservation of such tribe.
intent to the Senate-passed bill, but more clearly expressed the recognition of
tribal exclusive jurisdiction over reservation resident and domiciled Indian
children. The text included no exception for P.L. 280 states and thus would
have eliminated all jurisdiction provided to states by that law.

It was this version of the bill upon which both Assistant Attorney
General Patricia Wald and Assistant Secretary of the Interior Forest Gerard
Weré commenting when they raised their concerns about the displacement of
State jurisdiction in P.L. 280 states. The language in FLR. 12533 did
literally displace any existing State court jurisdiction based on P.L. 280,
thereby, in effect, amending P.L. 280 and the Department of Justice
understood that this was the literal effect of the language, even though the

bill retained from earlier ICWA versions another provision very similar to

the current Section 1918 reassumption provision.

* Amici are unaware of any published materials that include this version
[H.R. 12533] of the ICWA, although it is mentioned in published materials.
It is n the possession of one of the counsel for amici, however. Thus, for
the Court’s convenience, we have reproduced relevant sections of H.R.
12533 in an appendix. '
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The response by the House Committee on Interior and Insular Affairs
was the section that is now codified as 25 U.S.C. 1911(a) which includes the
phrase “except where jurisdiction is otherwise vested in the State by existing
Federal law”. What is striking about this language is that it refe}:s to existing
Federal law. It does not purport to change that law. The actual language
makes this clear, as does the absence of legislative histofy to support anjf
other interpretation. The specific analysis of Section 101(a) in H. Rep. 95-
1386, supra, at 21, simply restates the language of the exception without
offeﬁng further insight into its intent. Given that the earlier drafis of the
ICWA would have narrowed state jurisdiction to varying degrees, it would
be remarkable, indeed inconceivable, that Congress would have intended 0
achiéve exactly the opposite result (expanded state jurisdiction) through the
inclusion of this exception without ever stating anywhere that it intended to
do so.

As for section 108 [25 U.S.C. 1918], the first version of this section was
included in the bill that initially passed the Senate. Section 102(i) of that bill
provided that where “a state has assumed jurisdiction over child welfare of any
Indian tribe” under P.L. 280 or any other Federal law, the f‘lndian tribe may
reassume the same jurisdiction over: such child welfare ma&ers as any other

Indian tribe not affected by such Acts” upon “establish[ingj and provid[ing]
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mechanisms for implementation of such matters ...subject to the...approval of
the Secretary of the Interior.” ’S.Rep. 95-597, m, at 5; 123 Cong. Rec.
S18876 (Nov. 4, 1977).

Section 108 of H.R. 12533, the next iteration of the bill, contained a
similar reassumption of jurisdiction provision applicable to tribes subject to
State jurisdiction under P.L. 280 or other Federal law, tribes in Oklahoma, and:
tribes in Alaska “now or hereafter recognized by the Secretary as having powers
of seif»govemment.” Reassumption required a federaily—approved “suitable
plan” for the exercise of jurisdiction. This section somewhat incongruously co-
existed with the section 101(a) text providing for exclusive tribal jurisdiction in
all ciréumstancies, regardless of whether a tribe was located in a P.L. 280 state.’
See Appendix A.

The final version of section 108 (25 U.S.C. 1918) emerged at the
House Committee on Interior and Insular Affairs markup. The most
important change involved the addition of the criteria for reassumption in 25
U.S.C. 1918(b), criteria which were added in an amendment prepared by
Cong. Risenhoover of Oklahoma. H.Rep. 95-1386, m, at 5. The
existence of these criteria was a critical part of the District Court’s analysis-
in this case. The judge concluded: that it would be “ill(;gical” for these

_provisions about reassumption to be in the ICWA if Congress had not
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intended tribes in P.L. 280 states to go through that process before they

could exercise exclusive jurisdiction. Doe v. Mann, supra, 285 F.Supp.2d at

1238.

Amici submit that this Ianguage does not mandate such a conclusion —
that there are a number of factors that refute this interpfetation and that
explain why this provision was included in the ICWA in a satisfactory'
manner without transforming the ICWA into a statute that expanded state
jurisdiction.

First, as noted, the essence of what is now Section 1918 — namely, a
mechanism for reassuming lost jurisdiction — was part of the 1977 Senate-
passed [CWA in November, 1977 and H.R. 12533 in May 1978, long before the
Sectior‘j 1911(a) exception was approved by the House Committee in June, -
1978. Indeed, at the time the substantively similar precursor to Section 1918
was included in the ICWA, the precursor to Section 1911(a) did not include the
exception and unequivocally stripped States of any jurisdiction over child .
custody proceedings involving on-reservation resident or domiciled Indian
children. Thus, the existence of the seétion 1918 reassumption provision cannot
by itself transform the section 1911(a) exception into a state jurisdiction -
expanding provision, especially whenlthere is no textual or lf;gislative history

- that would cause the sections to be read together in that way.
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~ Second, the legislative history of Sec.tion 1918 notes that subsection (b)
“was adopted...in order to take into consideration special circumstances, such
as those occurring in Alaska and Oklahoma.™” H.Rep.~95—1386, supra, at 24-25.
It is also clear that Congress intended that tribes whose reservations have been
disestablished or diminished by virtue of Federal law be permitted to utilize
section 1918 to reassume jurisdiction over these areas as the ériterié explicitly
reference “former reservation area(s)” and jurisdiction over “limited community
or geographic areas without regard for the reservation areas of the area

affected.” 25 U.S.C. 1918(b)(1)(ii) and 25 U.S.C. 1918(b)(2).* The varying

* In Oklahoma, Congress opened up vast areas of tribal lands in 1898 for
non-Indian settlement and most Oklahoma reservations, which has left most
tribes with only scattered parcels of land. Act of June 28, 1898, ch. 517, 30
Stat. 495, 504. In the case of Alaska, Congress transferred almost all of the
Alaska Native village and reservation land to Alaska Native corporations in
1971 as part of a comprehensive settlement of Alaska Native land claims.
43 U.S.C. 1601 et seq. The status of this land for jurisdictional purposes
wasg in doubt for many years, although it has been somewhat clarified by
some recent decisions. See, e.g., Alaska v. Native Village of Venetie Tribal
Government, 522 U.S. 520 (1998), John v. Baker, 982 P.2d 738 {Alaska,

1999) and In the Matter of C.R.H., 29 P.3d 849, 852-853 (Alaska 2001).

Thus, the “unique circumstances” of Oklahoma and Alaska result from
factors not generally present in other states that fall under P.L. 280 or similar
Statutes. ,

* It is also worth noting that the Senate-passed bill included “disestablished
and former reservations, as well as the pre-diminishment area of diminished
reservations in the definition of the term “reservation”. S.Rep. 95-597,
supra, at 16. Those terms were deleted from the definition of “reservation”
in ICWA, 25 US.C. 1903(10), an additional indication that Congress
intended issues relating to disestablished or diminished reservations to be
dealt with through section 1918.
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circumstances of tribes that might be petitioning under section 1918 for reasons
having nothing to do with P.L. 280 provide a cogent explanation for the
provisions in section 1918 — an explanation that fits far better with the overall
mntent of [CWA than does the Judge’s formulation.

Another explanation for the provisions in 25 U.S.C. 1918 was rejected by
the District Court as “unreasonable and without textual supporf’ — namely the
argument that the “interpretation of Public Law 280 was unsettled at the time
that Congress considered ICWA” and that section 1918 was a “fail-safe

provision for tribes to reassume jurisdiction if the courts found that Public Law

280 did apply to child custody proceedings.” Doe v. Mann, supra, 285
F.Supp.2d at 1238. Yet, contrary to the Judge’s findings in this regard, this
explanaﬁon is both reasonable and has support in the legislative history and
subsequent BIA regulations. For example, in a letter to the House Committee
on Interior and Insular Affairs supporting ICWA, the Attorney General
LaF olleﬁe of Wisconsin stated, “A primary concern is whether the tribes or the
states have jurisdictional responsibility for Indian child welfare matters. The

current jurisdictional uncertainty in Public Law 280 states such as Wisconsin

will be eliminated by the proposed legislation.” (emphasis added). 1978 House

Hearings, supra, at 290. Indeed, that there was uncertainty abo;lt P.L. 280 for

many years after Bryan v. Itasca County, 426 U.S. 373 (1976) is reflected by the
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surfeit of litigation regarding the scope of P.L. 280 over the years. See, e.g.,

California v. Cabazon Band of Mission Indians, 480 U.S. 202 (1987);

Confederated Tribes of Colville Reservation v. Washington, 938 F.2d 146 (9ﬂl
Cir. 1991), cert. den., 503 U.S. 997 (1992). Moreover, in the regulations
implementing the reassumption section at 25 CF.R. 13.1(b), the Burcau of
Indian Affairs stated, |

On some reservations there are disputes concerning whether certain
federal statutes have subjected Indian child custody proceedings to state
jurisdiction or whether any such jurisdiction conferred on a state is
exclusive of tribal jurisdiction. Tribes located on those reservations may
wish to exercise exclusive jurisdiction or other jurisdiction currently
exercised by the state without the necessity of engaging in protracted
litigation. The procedures in this part also permit such tribes to secure
unquestioned exclusive, concurrent or partial jurisdiction over Indian
child custody matters without relinquishing their claim that no Federal
statute ever deprived them of that jurisdiction.

Thus, it is clear that there was uncertainty at the time that the ICWA was

enacted about the scope of P.L. 280, notwithstanding the recent Bryan v. Ttasca

County decision, and it is reasonable to understand the provisions of 25 U.S.C.
1918(b) as a “fail safe” provision within that framework.

The legislative history also indicates that the District Céurt’s reliance
upon letters from Assistant Attormey General Wald and Assistant Secretary
Gerard to diviné Congress’ legislative intent was inapposite. The j'udge
particularly focused on some language in Assistant Attorney General Wald’s

letter expressing concern that “some tribes in Public Law 280 states méy not
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have had the administrative or judicial structares to hear child welfare

proceedings.” Doe v. Mann, supra, 285 F.Supp.2d at 1238. Yet, the record
is clear that Congress did not simply adopt and follow the recommendations
of the Executive Branch. Congressman Lagomarsino, a minority co-sponsor
of the ICWA, noted that “Many suggestions of the Departments of Interior,
Justice, and HEW have been inclluded in the text ... of some 30 specific -
suggestions made by Justice and Interior which are contained in their letters
in the committee report, 22 are now part of the bill.” At the same time,
however, he noted that “[t]hose not included were considered and found
cither unnecessary or not meritorious”. 124 Cong. Rec. H12850 (October 14,
| 1978). I;ilcewise,' Chairman Udall, in an October 2, 1978 letter to Assistant
Attomeyz General Wald, stated that “The Committee very carefully
considered the Department’s concerns set forth in your February 9 and May
23 letters, and amended the bill to meet some of the Department’s
objections. On other points, the Committee did not agree with your
position”.  Id. Indeed, Cong. Udall’s letter made it clear that the
Department of Justice continued to be Vél‘y unhappy with the bﬂl even after
these changes had been made. In the letter, he stated that h¢ “regret(ted)
very much that the Department of Justi;:e has not seen fit to céoperate fully

with the Congress in resolving this crisis, but, rather has raised constitutional
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and other objections with little legal support for these positions...I[t] would
be a shame and a travesty for the Department to recommend a veto.” Id.
Under these circumstances, relying upon letters from the Executive Branch
to ascertain Congressional intent is particularly inappropriate.

In fact, in this regard, it is important to again note that Seﬁate versions
of the ICWA speciﬁcally posited exclusive tribal jurisdictién upon the
existence of a tribal court. 1977 Senate Hearing, supra, at 7-8, 123 Cong.
Rec. 55332-5333 (April 1, 1977), S. Rep. 95-597, supra, at 3-4 and 123
Cong. Rec. S18874-18875 (November 4, 1977). This language was deleted
in the final bill. Indeed, the final version of the ICWA contains a broad
deﬁnition;_of “tribal court” that includes “any other administrative body of a
tribe whi(}h is vested with authority over child custody proceedings.” 25
U.S.C. 1903(12). This was clearly intended to facilitate a tribe’s ability to
flexibly exercise jurisdiction utilizing institutions that already existed within
the tribe or could readily be established.

Finally, if Congress was so concerned about tribal capacity, there are a

number of provisions in the bill that would be inexplicable. 25 U.S.C. 1911(b)

enables tribes, whether or not in a P.L. 280 State and without Section 1918
reassumption, to petition a State court for the transfer of jurisdictibn to a tribal

court of a voluntary or involuntary foster care placement or termination of
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parental rights proceeding involving an Indian child not domiciled or resident on
a reservation. Under this provision, where an involuntary Indian child custody
proceéding originates in a State court, a tribe in a P.L. 280 State can secure a
transfer of jurisdiction and, ipso facto, acquire exclusive jurisdiction over a
proceeding involving an Indian child not resident or domiciled on the
reservation. This is a substantial expansion of tribal jurisdiction beyond
reservation boundaries without a requirement that reassumption take place.
Similarly, under 25 U.S.C. 1911(a), tribes in P.L. 280 States haye exclusive

jurisdiction over children who are tribal wards, without filing a reassumption

petition, even if they later become potential victims of neglect or abuse outside
feservation;. boundaries. This was also 'a substantial expansion of tribal
jurisdictioﬁ. Prior to the enactment of this provision, Indian children outside
reservation boundaries were commonly the subject of dependency and neglect
proceedings in State court even if they were tribal court wards, just as non-
Indian children who may be the wards of a State court are generally subject to
suc.h proceedings in another state when they leave the state where the wardship
order was entered. |

These provisions make no sense if Congress was so concgmed about
tribal capacity that, as the District Court ileid, it crafted the Sect%on 1§I 1(a)

exception and section 1918 reassumption provisions in order to contract the
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jurisdiction of P.L. 280 tribes over involuntary child custody proceedings
involving reservation resident or domiciled children. The judge’s decision
leads to the illogical conclusion that Congress was more concerned with
providing tribes in P.L. 280 States with an opportunity to exercise
jurisdiction over child custody proceedings involving Indian children
resident and domiciled off-reservation than it was with assuﬂng that those
tribes would have exclusive jurisdiction over reservation resident and
domiciled Indian children. This is not only anomalous, it is wholly in
conflict with the purposes of the ICWA as laid out in the legislative history
and articulated in 25 U.S.C. 1901 and 1902. Nothing in the ICWA or its
Iégislative history even hints that the distinctions and disériminations
emanating from the district court’s decision were considered or adopted by
Congress.”

Finally, it is also noteworthy that both S. Rep. 95-597, supra, at 12,
37-53 and H. Rep. 95-1386, supra, at 27, noted the importance of the 1975-

1976 findings and recommendations of Task Force IV of the American

* In 1978, as reflected by the earlier Senate version of the bill, the federal
government provided child protection and related services on reservations
similar to the services provided by State social services agencies. See S.Rep.
95-597, supra, at 3-4, 123 Cong.Rec. S18874-18875 (1977). These federally
funded services would have undoubtedly lessened concerns over the tribal
ability to exercise jurisdiction over child custody proceedings on the
reservation, ‘
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Indian Policy Review Commission in shaping the ICWA. Congressman
Udall also noted that the ICWA “resultfed, in part from] days of
[Commission] hearings...on the subject of foster care and adoptive
placement of Indian children.” 124 Cong. Rec. H12848 (October 14, 1978).
The findings and recommendations of Task Force IV on child custody
matters drew significantly from a review of the problems expefiensed by
Indian tribes, families and children in 19 States, including Alaska,
California, Idaho, Minnesota, Oregon, Washington and Wisconsin, all P.L.
280 states, and New York and Oklahoma, both states that asserted
jurisdiction over reservation Indians pursuant to other federal statutes.
S..Rep. 95-597, supra, at 46-50. With respect to child custociy matters,
jurisdictionlwas the most significant focus of Task Force IV and the
Commission. Id. at 44-45, 50-52. The first recommendation of Task Force
I'V stated that federal legislation should be enacted to “address the problems
of Indian child placement,” and that this legislation should affirm that the
“custody of an Indian child domiciled on a reservation shall be subject to the
exclusive jurisdiction of the tribal court Where such exists.” Id. at 52. This
recommendation, adopted by the Commission in its Final Report to
Congress, id. at 40, and by the Senate, id. e;t 12, was made with reépect to all

States, whether subject to P.L. 280 or not. The Commission’s
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recommendations, therefore, more reliably indicate the intent of ICWA’s
jurisdictional provisions than anything Interior or Justice had to say.

Given this background, the District Court was simply wrong to ascribe
undue weight to the letters from the Departments of Interior and Justice. The
legislative intent can be ascertained far more accurately by looking at how
Congress responded to the concerns expressed by tribes in P.L. 280 States,
members of Congress from these States, and the recommendations of the
American fndian Policy Review Commission. Inherent in the district court’s
decision is a conclusion that notwithstanding the uniform applicability of the
Congressmnai findings laid out in 25 U.S.C. 1901(4) and (5), Congress intended
to facilitate the ability of tribes in non-P.L. 280 States to amehorate State court
and social se_rvace agency abuses through the exercise of exclusive jurisdiction
over involuntary child custody proce.edings involving reservation children, yet
at the same time it also intended to recognize State court and social service
agency jurisdiction over reservation children and families of tribes in P.L. 280
states, thereby reducing the ability of tribes in those states.to ameliorate these
same abuses. Congreés clearly did not believe that Indian children in P.L. 280
states faced less risk of the identified State abuses. Thus, the- ICWA’S entire

raison d’etre and hlstory belie the district court’s concluszon
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In sum, the text and legislative history of Section 1911(a) make it
élear that the House intended no more than to recognize the exclusive
jurisdiction of tribes established in developing case law and to maintain in
regard to states the jurisdictional status quo under P.L. 280 and similar laws.
This status quo had been altered in a manner designed to reduce state
jurisdiction iﬁ earlier drafts of the ICWA, see p. 12-15, supra, and lCongress
never expressed an intent in text or legislative history that its final version of
ICWA was intended to go to the opposite extreme — to effectively amend
P.L. 280 to expand State jurisdiction to include civil regulatory jurisdiction
over child custody proceedings, absent reassumption by afféctéd tribes. The
district couz’c’;s implication of such a Congressional intent is error. |

CONCLUSION

In recognizing that “no resource...is more vital to the continued
existence and integrity of Indian tribes than their children,” 25 U.S.C.
1901(3), the purpose of the ICWA was to maximize tribal self-determination
over decision-making involving the custody of on—résewation Indian
children. This was effectuated by Vreafﬁrming the basic principle that all
tribes have _exclusive jurisdiction over involuntary child | cuétody
proceedings, which was the type iof proceeding that, according to the

Congress, see 25 U.S.C. 1901(4) and (5), most threatened the continued
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existence and integrity of tribes and the well-being of Indian families and
children when conducted under State jurisdiction.

The judgment of the district court should be reversed.
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